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Date of issue

Arising out of Order-In-Original No. PLN-AC-STX-48/2022-23 dated 24.06.2022 passed by

e

() The Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate.
STt T TH S aar/ M/s Jitendrakumar Shankarlal Patel, 55, Vasundhara

(= Name and Address of the Park Soéiety, Nr. Shantiniketan School, Patan, Gujarat-
Appellant 384265.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ' ' '

IR ALHTR T G SAAG:-

Revision application to Government of India:

(1) ey geTEA oo ST, 1994 &1 &y siqa #iw IqTg T A 6 A1 § G o H
ST-ETRT 3 T T o Sraie GO e el |iea, WRa (e, faw v, Wﬁm
Jrﬁm’\w Sfter 417 e, 9 A, 7% feeetl: 110001 &t it ST ATRY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() AR e g i A & o A e i ¥ PRl SveRTTE AT o ey ¥ a1 A

AU T GEX WS § /A o 9 g A F, W%ﬁwmwﬁﬁﬁﬁﬂﬁwﬁﬁ
77 FoRe AT F gl AT ﬁﬁﬁﬂT%ﬁﬂTﬂg‘s{gﬂ

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another dunng‘f%f;;eg rse
- Y
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of processing of the goods in a warehouse or in storage whether in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported t to any oountry or terrltory outside India.
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4 In. case of goods exported outsmle India export to Nepal or Bhutan without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified -

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service TaX Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioried above para. .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty//,penal- / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac re ec?tlvelyx
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5] G i mt A R s st it e ft e s R s & e
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EWT oF, FET IS o UF Jarh< il rararidERer (Reee) o i el 3 At
¥ wdergT (Demand) TF 8 (Penalty) &7 10% & STHT AT stard §1 grerifeh, srfdena q& ST
10 FE ¥IQ 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

“confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act,” 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; _ )
(ili)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) 5 aTer 3 ST ardier STFRRROT 3 ST STE} Qe ST 4 AT <ve ReRa g 4 /T fvg g

9o % 10% ST T $iK gt et ave RraniRa & a9 30 & 10% AT U ST el )

In view of above, an appeél against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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3N 32T / ORDER-IN-APPEAL

This Order arises out of an appeal filed by MJs. Jitendrakumar Shankarlal
Patel, 55, Vasundhara Park Society, Near Shantiniketan School, Patan - 384265
[hereinafter referred to as the appellant] against OIO No. PLN-AC-STX-48/2022-

23 dated 24.06.2022 [hereinafter referred to as the impugned order] passed by -

Assistant Commissioner, Central GST, Division: Palanpur, Commissionerate: '

Gandhinagar [hereinafter referred to as the adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant are registered with
Service Tax under Registration No. AGMPJ7197BSD00! and are engaged in
providing taxable services. As per the information received ﬁ‘om the Income Tax
department, discrepancies were observed in the total income declared by the
appellant in their ST-3 Returns when compared with their Income Tax Return
(ITR-5) and details-of Form 26 ‘AS for the period F.Y. 2015-16. Accordingly,
letters dated 14.05.2019, 01.11.2019, 13.12.2019 and 10.01.2020 were issued to
the appellant calling for the details of services provided during the period F.Y.
2015-16. The appellant did not submit any reply. However, the jui'isdi.ctional
officers observed that the appellant had filed their Service TaxReturns (ST-3)
during the period and considered that the services provided by them during the
relevant period were taxable under Section 65B (44) of the Finance Act, 1994 and
the Service Tax liability for the F.Y. 2015-16 was determined on the basis of value
of ‘Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS for the relevant period as per details below :

Table
Sr.No | Details F.Y.-2015-16
- (in Rs.)
1 Taxable value as per Income Tax data (ITR-5) 44.17,843/-
2 Taxable Value declared in ST-3 Returns 21,40,969/-
3 Differential Taxable Value (S.No-1-2) 22,76,874/-
4 Amount of Service Tax including cess 3,30,147/-

2.1  Show Cause Notice F.No. AR-V/Jitendrakumar S.Patel/ST-3-SCN/2020-21
dated 23.06.2020 (SCN for short) was issued to the appellant wherein it was

proposed to demand and recover service tax amounting to Rs. 3,30,147/- for the
- period F.Y. 2015-16 under the proviso to Section 73 (1) of the Finance Act, 1994

along with interest under Section 75 of the Finance Act, 1994. Imposition of

Page 4 of 11 |
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~ penalty was proposed under Sectibns 76, 77(2), 77(3) C'and 78 of the Finance Act,

1994,

2.2 The SCN was adjudicated vide the impugned order wherein the demand for
service tax amounting to Rs. 3,30,147/- (considering the taxable value ‘as Rs.

22,76,874/-) was confirmed aldng with interest under Section 75 of the Finance

Act, 1994. Penalty amounting to Rs. 3,30,147/- was imposed under Section 78 of

the Finance Act, 1994 alongwith option for reduced penalty in terms of clause (ii).
Penalty amounting to Rs.10,000/- was imposed under Section 77(2) of the Finance
Act, 1994 and Penalty @ Rs.200/- per day till the date of compliance or Rs. 10,

000/- whichever is higher under the provisions of Section 77(c) of the Finance Act,

1994,

3.  Being aggrieved with the impugned order, the appellant have filed the
instant appeal alongwith application for condonation of delay on following

grounds:

6] " They are a Proprietorship firm (under the name of M/s Janitor

Intelligence Security Service & Man Power Solution) carrying out business -

reldted to providing Manpower for Security and other works. During the period
F.Y. 2015-16 they have earned income from such service. The SCN was issued
on the basis of data received from Income Tax department and the said SCN was
not received by the appellant. They have provided services to body corporates.
There were certain contracts with the ‘Body Corporates’ under which the service
receiver were liable to pay the leviable Service Tax in terms of Notification No.

30/2012-ST dated 20.06.2012, as amended.

(ii) The SCN was issued entirely on the basis of data received from .

Income Tax department and without verification of facts. Further, the SCN was
not received by the appellant. They have promptly filed their ST-3 during the
period as well as their Income Tax returns, hence there was suppression of facts

for invoking the provisions of Section 73 of the Finance Act, 1993.

(iii) The adjudicating authority have confirmed the demand under Section
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_ (ii/) As per their submissions, since no demand of Service Tax is
sustainable, therefore, imposition of penalty stands infructuous. In support they
cited that decision of the Hon’ble Supreme Court in the case of Hindustan Steel

Vs State of Orissa reported as 1978 ELT (J159).

v) Alongwith their submissions they submitted copies of Balance Sheet
for the F.Y. 2015-16, Income and Expenditure statement for the F.Y. 2015-16,
ledgers related to the services provided by them pertaining to for the F.Y. 2015-
16, copies of ST-3 Rétums for the F.Y. 2015-16.

4, It is observed from the records that the present appeal was filed by the
~appellant on 07.09.2022 against the impugned order dated 24.06.2022, which was
received by the appellant on 01.07.2022.

4.1 It is also observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994,
The relevant part of the said section is reproduced below :
- “(34) An appeal shall be presented within two months from the date of
receipt of the decision or- order of such adjudicating authority, made on

and cfter the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.”

4.2 As per the above légal provisions, the period of two months for filing appeal
before the Commissioner (Appeals) for the instant appeal ends on 31.08.2022 and
further period of one month, within which the Commissioner (Appeals) is
empowered té condone the de.lay upon being satisfied with the sufficient reasons
shown by the appellant, ends on 30.09.2022. This appeal was filed on 07.09.2022,
L.e after a delay of 06 days from the stipulated date of filing appeal, and is within

the period of one month that can be condoned.

4.3 In their application for Condonation of delay in filing the appeal, they
submitted that the demand pertained to the period F.Y. 2015-16 and they had to

collect details for the said period. Also, they were facing problems in payment of
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occured. Considering the submissions the grounds of delay cited and explained by
the appellant appeared to be genuine, cogent and 'convincing, the delay in filing
appeal was condoned in terms of proviso to Section 85 (3A) of the Finance Act,

1994.

5.  Personal hearing in the case Was held on 24.07.2023. Shri Arpan Yagnik,
Chartered Accountant, appearéd on behalf Qf the appellant for hearing. Regarding
the delay of 06 days in filing the appeal, they explained that the demand pertained
to the period F.Y. 2015-16 and they had to collect details for the said period from
among their old records. Also, they were facing financial problem in payment of
pre-deposit. On account of these problems the delay in filing of the appeal had

occured.

5.1 The appellant further submitted that during the F.Y. 2015-16 the appellant

had provided Manpower Supply Service amounting to Rs. 9,59,846 /- and Security

- Service for the value of Rs. 34,57,996.94/-. Out of this value, security service for

the value of Rs. 25,26,496.94/- was provided to M/s State Bank of India, which
being provided to a Body Corporate was eligible for payment of service tax under

Reverse Charge Mechanism.

5.2 The grounds of delay cited and explained by the appellant during personal
hearing appeared to be genuine, cogent and convincing. Considering the
submissions and explanations made during personal hearing, the delay in filing

appeal was condoned in terms of proviso to Section 85 (3A) of the Finance Act,

1994,

6. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing, and materials
available on records. The issue before me for decision is whether the demand of
Service Tax amounting to Rs. 3,30,147/- confirmed alongwith interest and penalty
vide the impugned order, in the facté and circumstances of the case, is legal and

proper or otherwise. The.demand pertains to the period F.Y. 2015-16.

6. It is observed from the case records that the appellant are registered under

Service Tax and during the relevant period that they were engaged in providing

taxable services falling under the category of ‘Security/R) etegtive agency service’.
A .

5
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‘undisputed. However, the SCN was issued entirely on the basis of data received
from Income Tax department and without classifying the Services rendered by the
'appellant and the impugned order was passed ex-parte in violations of the

principles of natural justice.

6.1 I find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3.it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21 October, 2021

To, _ :
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI '

Si{bjeél.'-lndiSCi'éet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
- reg. . :

Madam/ Sir,

3. It is once again reiterated. that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to nionitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order aofter proper appreciation of facis and
submission of the noticee ’

Considering the facts of the case and the specific Instructions of the CBIC, I find
" that the SCN as well as the impugned order has been passed indiscriminately and.
mechanically without application of mind, and is vague, issued in clear violation of -

the instructions of the CBIC discussed above.

7. Ttis further observed that the appellants have filed their ST-3 Returns for the
relevant period and their assessment was not disputed by.the department. This
. implies that the appellant have made complete disclosures béfore the department
and the depeltrtment was aware about the activities being carried out by the
appellant and these facts are not disputéd. However, the demand of service tax was
confirmed vide the impugned order which was passed ex-parte invoking the
extended period of limitation in terms of Section 73 (1) of the Finance Act, 1994.

In this regard it is relevant to refer the decisio

Page 8of1
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India in the case of Commissi@nér V. Sco:z‘ Wilson Kirkpaz‘ric'k () Pvt. Ltd. - 2017
(47) S.T.R. J214 (S.C.)], wherein the Hon’ble Court held that “...ST-3 Returns

filed by the appellant wherein they .... Under these circumstances, longer period of

[imitation was not invocable”.

7.1  Further, the Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

ruled that “iff prescribed returns are filed by an appellant giving correct

information then extended period cannot be invoked”.

o [ also rely upon the decision of various Hon’ble Tribunals in following cases :

(a)  Aneja Construction (India) Limited v. Commissioner of Service Tax,
Vadodara [2013 (32) S.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymérs Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Tri.-Del.)]

(c) | Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)]

7.2 In terms of the above judicial pronouncements, I find that the impugned
order have been passed in clear violation of the settled law and is therefore legally
incorrect and unsustainable. Further being passed ex-parte the violations of
prinbeiples of natural justice is-apparent. Therefore, the impugned ordfer is liable

to be set aside on these grounds alone.

8. The appellants have claimed exemption under 100% Reverse Charge

'Mechan,isr.n in terms of Sr.No.8 of Notification No. 30/2012-St dated 20.06.2012,

as amended on grounds that the Service Receiver was a ‘Body Corporate’. As per
the copy of Ledger account and Income EXpenditure statement submitted by.them
it is evident that they-have provided security services amounting to Rs,
25,26,496.94/- to M/s State Bank of India under a contract. The relevant portion of
the Notification No. 30/2012-St dated 20.06.2012 is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 30/2012-Service Tax
: New Delhi, the 20 th June, 2012
- GSR ... (E).-In exercise of the powers conferred by sub-section (2) of section 68 of

the Finance Act, 1994 (32 of 1994), and in super, .szzoneo,‘(z notification of the
Government of India in the Ministry of anqn'é;}@ep‘ar n f Revenue), No.
15/2012- Service Tax, dated the 17 th March, 20" 2: bl’- Xzﬁhe Gazette of ]ndza

' .
t .
5y
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Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 213(E), dated
the 17 th March, 2012, and (i) notification of the Government of India in the
Minisiry of Finance (Departinent of Revenue), No. 36/2004-Service Tax, dated the 31
st December, 2004, published in the Gazette of India, Extraordinary, Part II, Section
3 Sub-section (i), vide number G.S.R 849 (E), dated the 31 st December, 2004,
except as respects things done or omitted to be done before such supersession, the
Ceniral Government hereby notifies the following faxable services and the extent of
service tax payable thereon by the person liable to pay service tax for the purposes of
the said sub-section, namely :-

(iii) provided or agreed to be provided by way of sponsorsth to anybody corporate or
partnership firm located in the taxable territory;

(ID) The extent of service tax payable thereon by the person who provides the service
and the person who receives the seivice for the taxable services speczf led in (I) shall
be as speczf jed in the following Table, namely -

F—ABLE
Sr. |-Description of Service : Percentage of | Percentage of
Vo | o ) service tax | service tax
e payable by the | payable by the
person person - receiving
providing the service
service
8 |in respect of services provided or|NIL ' 100 %
agreed to be provided by way of supply
of manpower for any purpose |

Upon examining the above legal provisions with the.facts and circumstances of the

case, I find that the appellant being a Proprietorship firm had provided services to a

Body Corporate and therefore, they are eligible for exemption under 100% Reverse
Charge Mechanism in terms of Sr.No.8 of Notification No. 30/2012-St dated
20.06.2012, as amended. Hence, the services amounting to Rs. 25,26,496.94/-

provided to M/s Sate Bank of India merits exemption as discussed above.

8.1  In view of the above findings, I further find that, the taxable value confirmed

vide the impugned order i.e Rs. 22,76,874/- is less than the value of exemption

available to the appellant i.e Rs. 25,26,496.94/-. Hence, the demand of sérvice tax
confirmed vide impugned order amounting to Rs. 3,30,147/- is unsustainable and
deserves to be set aside. As the demand fails to sustain the issues of interest and

penalty does not arise.
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9.  In view of the above.diécussions and findings, the impugned order is set

aside. Appeal filed by the appellant is allowed.

10, R CaRIES IS eThTTE RTSTR T el (eh2TSTTeTG |
The appeals filed by the appellant stands disposed of in above terms.
U
P
e
(Shiv Pratap Singh)
Commissioner (Appeals)

Attested:

(Somnath Gthaudhary)
Superintendent, CGST,
Appeals, Ahmedabad

BY RPAD / SPEED POST

To

M/s. Jitendrakumar Shankarlal Patel,
55, Vasundhara Park Society,

Near Shantiniketan School,

Patan — 384265, N.Gujarat.

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2.  The Commissioner, CGST, Gandhinagar.

| 3 TheAssistant Commissibner, CGST & Central Excise, Division :

Gandhinagar, Commissionerate : Gandhinagar

4. The Dy/Assistant Commissioner (Systems), CGSTAppeals ,Ahmedabad.

(for uploading the OIA)
5 Guard File.
6. P.A.File.

Page 11 of 11







